I would also vacate the citation because the deposition of Joseph
Gallegos contains insufficient probative evidence to determine how he con-
ducted the weighing operation. His testimony is replete with memory fail-
ures and vague and contradictory statements. He interchanged the terms
"filter" and "cassette" so often that one unfamiliar with the procedure might
conclude that Mr. Gallegos had weighed cassettes rather than filters. When
asked how many times he weighed the filter to arrive at the initial weight,
he stated, "I could probably say once, I think" (Deposition, p. 27). I can-
not base conclusions on such uncertain and inconclusive testimony, Both
expert witnesses, Dr. Lois Gerchman for Climax, and Richard Durand for the
Government, expressed doubts as to what procedures were followed by
Mr. Gallegos to determine the weight of the filter before and after exposure
to the mine atmosphere.  Although Mr. Durand had worked with Mr. Gallegos,
neither expert had personal knowledge of the procedures used by Mr. Gallegos
on this occasion, and they based their opinions solely on his deposition.

Both expert witnesses were well qualified. Most of Dr. Gerchman' s
criticism of the dust testing procedures was directed at the actions taken
by Mr, Gallegos as best she could determine those actions from his deposi-
tion.  She suggested several procedural changes to ensure greater accuracy.
Mr. Durand stated that he had' written the new testing procedures and that
some changes had been made since the testing in the Instant case.  For
example, as a result of a change of filter brands, desiccation lasts 2 hours
rather than 15 minutes.  But the new procedures were not introduced as evi-
dence, and the record is unclear as to all the changes made in the testing
procedures.  While Dr. Gerchman was highly critical of the procedures used
at the time the sample in question was weighed, I do not know how much of
that criticism could be directed at MSHA' s new procedures.  The new proce-
dures were not extant when this citation was issued and I cannot declare
them invalid.

Those portions of the findings and conclusions submitted by Climax which
are not adopted above are rejected.  The citation is vacated for each of the
three reasons given above, any one of which would justify vacation. .
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